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This policy has been assessed using an Equality Impact Assessment and Sustainability Impact
Assessment. These assessments are recorded in the relevant registers and available to view on
the CCG website.

CHC Choice Equity Policy FINAL V1.0 Page 3 of 20



1.0

11

1.2

1.3

14

15

1.6

1.7

Introduction

This policy describes the way in which NHS North Yorkshire CCG will commission care
for people who have been assessed as eligible for fully funded NHS Continuing
Healthcare. The policy describes the way in which NHS North Yorkshire CCG will
commission care in a manner which reflects the choice and preferences of eligible
individuals but balances the need for NHS North Yorkshire CCG to commission care that
is safe and effective and makes the best use of available resources.

In developing this policy, NHS North Yorkshire CCG has had regard to the guidance set
out in the National Framework for NHS Continuing Healthcare and NHS Funded Nursing
Care (DH 2018) and is mindful of its obligations under the relevant legislation set out
below.

The National Framework states that CCGs should take a strategic as well as an
individual approach to fulfilling their NHS Continuing Healthcare commissioning
responsibilities. The National Framework advises CCGs to consider commissioning NHS
funded care from a wide range of providers, to secure high quality services that offer
value for money.

CCGs commission in accordance with the NHS Constitution and the duties at s.14U (duty
to promote patient involvement) and 14V (duty to enable patient choice) of the National
Health Service Act 2006 (“‘the NHS Act”). The CCG fully recognises these obligations but
must balance them against its other duties.

In commissioning CHC care, each CCG must have constant regard to its financial duties.
In brief, section 223G of the NHS Act provides for payment to the CCG from the NHS
Commissioning Board (“NHS England”) in respect of each financial year, to allow the
CCG to perform its functions. Section 223l provides that, in summary, each CCG must
break even financially each financial year. In the case of Condliff v North Staffordshire
Primary Care Trust [2011] EWHC 872 (Admin), the Court stressed the fundamental
challenge for commissioners in allocating scarce resources to best serve the local
population, whilst also having due regard to eligible individual rights and choices.

In the light of these constraints, NHS NYCCG has developed this policy due to the need
to balance personal choice and safety with the need to effectively use finite resources. It
is also necessary to have a policy which supports consistent and equitable decision
making about the commissioning of care regardless of the person’s age, condition or
disability. These decisions need to provide transparency and fairness in the allocation of
resources.

The CCG aims to support individuals to take reasonable risks to ensure care needs are
met in a way that meets with their preferences, including through the use of a personal
health budget, where appropriate.
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The CCG'’s responsibility to commission, procure or provide continuing healthcare is not
indefinite, as needs could change. Regular reviews are built into the process to ensure
that the care provision continues to meet the individual’s needs.

When commissioning services with individuals, the CCG will balance a range of factors
including:

e individual safety

e individual choice and preference

e individual’s rights to family life

e value for money

e take into account the need for NHS NY CCG to allocate its financial resources in the
most cost-effective way

e ensuring services are of sufficient quality

e ensuring services are culturally sensitive

e ensuring services are personalised to meet individual need

e support and offer choice to the greatest extent possible in view of the above factors.

The National Framework for NHS Continuing Healthcare and NHS-funded Nursing
Care (DH 2007, revised 2009, 2012, 2018)

The National Framework states:

“Where an individual is eligible for NHS Continuing Healthcare, the CCG is responsible
for care planning, commissioning services and for case management. It is the
responsibility of the CCG to plan strategically, specify outcomes and procure services, to
manage demand and provider performance for all services that are required to meet the
needs of all eligible individuals who qualify for NHS Continuing Healthcare, and for the
healthcare part of a joint care package. The services commissioned must include on-
going case management for all those entitled to NHS Continuing Healthcare, as well as
for the NHS elements of joint packages, including review and/or reassessment of the
individual's needs” (paragraph 165).

Where a person qualifies for NHS Continuing Healthcare, the package to be provided is
that which the CCG assesses is appropriate to meet all of the individual’'s assessed
health and associated care and support needs. The CCG has responsibility for ensuring
this is the case and determining what the appropriate package should be. In doing so, the
CCG should have due regard to the individual’s wishes and preferred outcomes.

Context

“‘NHS Continuing Healthcare” (CHC) means a package of continuing care arranged and
funded solely by the NHS where the eligible individual has been found to have a ‘primary
health need’ as set out in the National Framework. Such care is provided to an eligible
individual aged 18 or over, to meet their reasonable health and associated social care
needs that have arisen as a result of disability, accident or illness. The actual services
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provided as part of that package should be seen in the wider context of best practice and
service development for each client group. Eligibility places no limits on the settings in
which the package of support can be offered or on the type of service delivery.”
(Definitions section 19.0.)

This policy does not apply to packages of care for those under the age of 18, nor does it
apply to the provision of aftercare services under s117 of the Mental Health Act. It only
applies where individuals have been found to be eligible for NHS CHC and applies only
to the commissioning of that CHC provision.

Purpose

The purpose of this policy is to assist North Yorkshire CCG to ensure that the reasonable
requirements of eligible individuals are met.

This policy applies once an individual has received a comprehensive, multidisciplinary
assessment of their health and social care needs and the outcome shows that they have
a primary health need and are therefore eligible for an episode of NHS Continuing
Healthcare (CHC) funding or for a joint package of care.

This policy has been developed to help provide a common and shared understanding of
CCG commitments in relation to individual choice and resource allocation.

The benefits of this policy are to:

e inform robust and consistent commissioning decisions for the CCG

e ensure that there is consistency in the local area over the services that individuals
are offered

e ensure the CCG achieves value for money in its purchasing of services for
individuals eligible for NHS Continuing Healthcare and joint packages of care

e facilitate effective partnership working between health care providers, NHS bodies
and the Local Authority in the area

e Promote individual choice as far as reasonably possible.

This policy details the legal requirements, CCG responsibilities and agreed course of
action in commissioning care which meets the individual’'s assessed needs. This policy
has been developed to assist the CCG to meet its responsibilities under the sources of
guidance listed towards the end of this policy.

Whilst improving quality and consistency of care, this policy is intended to assist the CCG
to make decisions about clinically appropriate care provision for individuals in a robust
way and thus deliver good financial management and value for money.
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The Provision of Services for People who are Eligible for NHS Continuing
Healthcare

Many patients who require Continuing Healthcare will receive it in a specialised
environment. The treatments, care and equipment required to meet complex, intense and
unpredictable health needs often depend on such environments for safe delivery,
management and clinical supervision. Specialised care, particularly for people with
complex disabilities may only be provided in Specialist Care Homes (with or without
nursing), which may sometimes be distant from the patient’s ordinary place of residence.

These factors mean that there is often a limited choice of clinically appropriate, safe,
sustainable and affordable packages of care.

CCGs commission in accordance with the NHS Constitution and the duties at s.14U (duty
to promote patient involvement) and 14V (duty to promote patient choice) of the National
Health Service Act 2006 (“the NHS Act”). The CCG fully recognise these obligations but
must balance them against its other duties.

In commissioning CHC care, each CCG must have constant regard to its financial duties.
In brief, section 223G of the NHS Act provides for payment to the CCG from the NHS
Commissioning Board (“NHS England”) in respect of each financial year, to allow the
CCG to perform its functions. Section 223l provides that, in summary, each CCG must
break even financially each financial year. In the case of Condliff v North Staffordshire
Primary Care Trust [2011] EWHC 872 (Admin), the Court stressed the fundamental
challenge for commissioners in allocating scarce resources to best serve the local
population, whilst also having due regard to eligible individual rights and choices.

The CCG must also have due regard to the rights of eligible individuals under Article 8 of
the European Convention on Human Rights to respect for private and family life, and any
interference with this right must be clearly justified as proportionate, in accordance with
Gunter v South Western Staffordshire Primary Care Trust [2005].

The CCG must also have due regard to its equality duties, both under s.14T of the NHS
Act (duty to reduce inequalities) and the Public Sector Equality Duty under s.149 of the
Equality Act 2010 (duty to eliminate discrimination and advance equality of opportunity
between persons with and without protected characteristics). The CCG is guided in
balancing obligations as in the case of Condliff in which the Court held that a policy of
allocating scarce resources on the strict basis of a comparative assessment of clinical
need was intentionally non-discriminatory and did no more than apply the resources for
the purpose for which they are provided without giving preferential treatment to one
patient over another on non-medical grounds (para. 36).

In the light of these constraints, NHS North Yorkshire CCG has developed this policy due
to the need to balance personal choice and safety with the need to effectively use finite
resources. It is also necessary to have a policy which supports consistent and equitable
decision making about the commissioning of care regardless of the person’s age,
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condition or disability. These decisions need to provide transparency and fairness in the
allocation of resources.

Application of this policy will ensure that decisions about care will:

e be person centred by involving the eligible individual and their family/representative
to the fullest extent possible

e Dbe robust, fair, consistent and transparent

e be based on the objective assessment of the eligible individual’s clinical need, safety
and best interests

e have regard to the safety and appropriateness of care to the eligible individual and
staff involved in the delivery

e consider the commissioning principles, e.g., appropriateness, effectiveness, cost-
effectiveness, affordability and ethics

e implement the principles and processes of Personal Health Budgets (PHBs) and
ensure availability of information and support to allow take up of all options related to
PHBs

e take into account the need for NHS North Yorkshire CCG to allocate its financial
resources in the most cost-effective way

e support and offer choice to the greatest extent possible in view of the above factors.

NHS North Yorkshire CCG has a duty to commission care for an eligible individual with
continuing healthcare needs to meet those assessed needs. An eligible individual or their
family/representative cannot make a financial contribution to the cost of NHS Continuing
Healthcare identified by NHS North Yorkshire CCG as required to meet the eligible
individual’s needs. However, an eligible individual has the right to decline NHS services
and make their own private arrangements.

Access to NHS services depends upon clinical need, not ability to pay. NHS North
Yorkshire CCG is only obliged to commission care if it is identified as the responsible
commissioner, in line with the guidance, Who Pays? Establishing the Responsible
Commissioner (DHSC revised 2020). NHS North Yorkshire CCG will not charge a fee or
require a co-payment from any NHS patient in relation to their assessed needs. The
principle that NHS services remain free at the point of delivery has not changed and
remains the statutory position under the NHS Act 2006. NHS North Yorkshire CCG is not
currently able to allow eligible individuals to top up payments into the package of care
assessed as meeting the needs of the eligible individual under NHS Continuing
Healthcare and covered by the fee negotiated with the service provider (e.g., the care
home) as part of the contract.

However, where service providers offer additional or other services which go beyond the
eligible individual’'s needs as assessed under the NHS Continuing Healthcare
Framework, the eligible individual may choose to use their own personal funds to take
advantage of these additional or other services.
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Examples of such services falling outside NHS provision include hairdressing, a bigger
room or a nicer view within a care home. Any additional services which are unrelated to
the person's primary health needs will not be funded by the CCG as these are services
over and above those which the service user has been assessed as reasonably
requiring, and the NHS could not therefore reasonably be expected to fund those
elements. In these circumstances the provider must be able to clearly separate the
associated cost of these additional services. Any payments made by the individual
(and/or his/her representative/s) under a contract with a care provider for services cannot
relate to any services to be provided under the NHS CCG contract with the care provider.

If the individual (and/or his/her representative/s) decides for any reason that the funding
of the additional services is to be terminated, NHS North Yorkshire CCG will not assume
responsibility for funding any additional services.

Where an eligible individual advises that they wish to purchase additional private care or
services the CCG will discuss the matter with the eligible individual to seek to identify the
reasons for this. If the eligible individual advises that they have concerns that the
existing care package is not sufficient or not appropriate to meet their needs the CCG will
offer to review the care package in to identify whether a different package would more
appropriately meet the eligible individuals assessed needs.

The decision to purchase additional private care services will always be a voluntary one
for the eligible individual concerned. The CCG will not require the eligible individual to
purchase additional private care services as a condition of the provision or continued
provision of NHS funded services to them.

Unless it is possible to separately identify and deliver the NHS funded elements of a
service it will not usually be permissible for eligible individuals to pay for higher cost
services and/or accommaodation.

NHS North Yorkshire CCG will not be held responsible for the payment of additional
private care services in the event that the individual is no longer able to afford them.

In instances where more than one clinically effective care option is available (e.g., a
nursing home placement and a domiciliary care package at home) the total cost of each
care package will be identified and assessed for their overall cost effectiveness as part of
the decision-making process. While there is no set upper limit on the cost of care, the
expectation is that the most cost-effective option will be commissioned that meets the
eligible individual's assessed health needs and circumstances.

The cost comparison must be based on the genuine costs of alternative models. A
comparison with the cost of supporting a person in a care home should be based on the
actual costs that would be incurred in supporting a person with specific needs in the case
and not on an assumed standard care home cost.

Any assessment of a care option should include the psychological and social care needs
of the eligible individual and the impact on their home and family life, as well as the
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eligible individual’s care needs. The outcome of this assessment will be considered in
arriving at a decision.

The setting in which CHC is provided will be decided by the CCG. The CCG must take
into consideration its wider resources and an equitable allocation of the same. However,
this consideration will always be balanced against the factors set out above.

The CCG recognises that an individual’s needs may change over time and there may be
other changes that the CCG has to take account of, including other demands on its
budgets, technology changes or other factors that may change commissioning decisions
related to the services that are reasonably required to meet the needs of an individual.
Consequently, any offer made by the CCG and/or any services that are commissioned by
the CCG does not constitute any promise that the services will continue to be offered or
commissioned in that manner in the future. Regular case reviews should be undertaken
to reassess an individual’s care needs and eligibility for NHS funded services and/or to
determine what services should be offered or commissioned for an individual. The CCG
reserves the right to reassess any package of health and/or social care services and/or
an individual’s CHC eligibility at any time and to amend care plans or any commissioned
services in the light of any relevant circumstances.

Continuing Healthcare Funded Care Home Placements

Where an eligible individual has been assessed as requiring placement within a care
home, NHS North Yorkshire CCG operates an Approved provider list via a Brokerage
service commissioned externally and the expectation is that eligible individuals requiring
placement will have their needs met in one of these homes. NHS North Yorkshire CCG
will endeavour to provide a reasonable choice of placements (maximum of three
placements) and discuss the placements with the eligible individual and their family.

The individual may wish to move into a home outside of the Approved provider list, or
their family/representative may wish to place the eligible individual in a home outside of
the Approved provider list. As long as the fee for the bed is comparable to the fee agreed
with the preferred provider and NHS North Yorkshire CCG is satisfied with the Care
Quality Commission (CQC) inspection reports, their own CCG internal Quality contract
monitoring of the care home and that the home can meet the eligible individual's
assessed care needs NHS North Yorkshire CCG will consider this option.

If the provider refuses to provide appropriate clarification as to the basis upon which their
fees are charged, or to contract on this basis, NHS North Yorkshire CCG is unlikely to
purchase the care at this home and the eligible individual will be advised that they will
need to consider choosing a home from those commissioned within the CCG locality.

Where there is a conflict between a high-cost placement outside of the fee agreed with
the local commissioned providers and personal choice the case will be referred and
discussed through the CCGs Funding panel.
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In all cases NHS CHC assessments will not be undertaken in the acute hospital setting
and NHS North Yorkshire CCG will access the Discharge to Assess (D2A) pathways in
place.

If the eligible individual is unwilling to accept any of the offers made by the CCG, the
CCG will have fulfilled its duties to the eligible individual and is not required to take
further steps to provide services to him or her.

If the eligible individual’s representatives are delaying placement in a care setting due to
non-availability of their first choice and the individual does not have the mental capacity
to make decisions themselves, the CCG reserves the right to work with the multi-
disciplinary team involved in the eligible individual’s care and to make a best interest
decision on behalf of the individual to secure a prompt discharge.

Continuing Healthcare Funded Packages of Care at Home

NHS North Yorkshire CCG does not have the resources or facilities to provide either a
24-hour registered nursing service or the equivalent of nursing/residential care provision
in a person’s own home. This level of care is unlikely to meet the necessity for cost
effectiveness in comparison with other care settings which is a consideration that the
CCG is legally bound to undertake. However, the CCG will consider all requests for home
care, on an individual/case by case basis, having regard to assessed needs in
accordance with the principles set out in the National Framework in every case.

NHS North Yorkshire CCG will take account of the following issues before agreeing to
commission a care package at home:

e the matters set out in section 5.0 above and, in addition

e whether care can be delivered safely and without undue risk to the eligible individual.
Safety will be determined by a written assessment of risk undertaken by an
appropriately qualified professional in consultation with the eligible individual and/or
their family. The risk assessment will include the availability of equipment, the
appropriateness of the physical environment, potential adaptations and the
availability of appropriately trained care staff and/or other staff to deliver the care at
the intensity and frequency required. Risks posed to carers or other members of the
household (including children) will also be considered

¢ where equipment and/or assistive technology can be used to support the safe
delivery of care to Home, it is expected that the eligible individual will accept this and
use it appropriately

e the acceptance by NHS North Yorkshire CCG and each person involved in the
eligible individual’s care of any identified risks in providing care and the eligible
individual's acceptance of the risks and potential consequences of receiving care at
home. Where an identified risk can be minimised through actions by the eligible
individual or their family and carers, those eligible individuals agree (and confirm their
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agreement in writing) to comply with the steps required to minimise such identified
risk

e the eligible individual’s GP agrees to provide primary care medical support and the
local provider of community services agrees to deliver the necessary community
support

e the suitability and availability of alternative care options
e the cost of providing the care at home in the context of cost effectiveness

e the relative costs of providing the package of care in line with the eligible individual’s
preference considered in line with the relative benefit to that eligible individual of
doing so

e the willingness and ability of family, friends or informal carers to support elements of
care where this is part of the care plan and the agreement of those persons to the
care plan and a contingency plan in the event that the family, friends or informal
carers are no longer able to care for the individual and meet those needs

e the outcome of the Carers Assessment referral.

Many eligible individuals wish to be cared for in their own homes rather than in a care
home, especially in the terminal stages of an illness. Where an eligible individual or their
family expresses such a desire, NHS North Yorkshire CCG will support this choice
wherever possible taking into account the factors set out in sections 5.0 and 7.2 of this
policy. Any consideration of a package of care at an eligible individual’'s home will be
considered, even if subsequently discounted with documented rationale.

It may be necessary to pay more to meet an eligible individual's assessed needs in a way
that does not discriminate against them but there is no right for an eligible individual’s
care to be provided at home and as such the CCG does not have to commission a home
care package if it is more expensive than providing care in a residential setting (subject to
a proper consideration of the factors as outlined above).

Home care packages that exceed the cost of a preferred care home placement plus 10%
would indicate a high level of need and would be carefully considered, with a full risk
assessment undertaken.

Persons who need waking night care might generally be more appropriately cared for in a
residential placement. The need for waking night care indicates a high level of
supervision day and night.

Residential placements may be deemed more appropriate for persons who have complex
and high levels of need. Residential placements benefit from direct oversight by
registered professionals and the 24-hour monitoring of persons.

If the clinical need is for registered nurse direct supervision or intervention throughout the
24 hours the care would normally be expected to be provided within a nursing home
placement. This would include the requirement for 1-2 hourly intervention/monitoring for
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turning, continence management, medication, feeding, manual handling, and other
clinical interventions or for the management of significant cognitive impairment.

There are specific conditions or interventions that it may not be appropriate to manage in
a home care setting. These would include but are not restricted to the requirement for
sub-cutaneous fluids, continual invasive or non-invasive ventilation or the management of
grade 4 pressure areas. In each case a comprehensive risk assessment should be
completed to determine the most appropriate place for care to be provided.

Each assessment will consider the appropriateness of a home-based package of care,
considering the range of factors in section 7.2 and any others deemed appropriate by the
CCG in an eligible individual case and underpinned by the principles in section 5.0.

Circumstances to be taken into consideration.

The CHC Service will seek to take account of the wishes expressed by eligible
individuals and their families when making decisions as to the location(s) of care
packages and residential placements to be offered to satisfy the obligations of the CCG
to commission NHS Continuing Healthcare. The CCG accept that many persons with
complex medical conditions wish to remain in their own homes and to continue to live
with their families, with a package of support provided to the person in their own homes.
Where a person or their family expresses such a desire the NHS CHC Service will
investigate to determine whether it is clinically feasible and cost effective to commission a
sustainable package of Continuing Healthcare for a person in their own home.

Packages of care in a person’s own home are bespoke in nature and thus can often be
considerably more expensive for the CCG than delivery of an equivalent package of
services for a person in a care home. Such packages have the benefit of keeping a
person in familiar surroundings and/or enabling a family to stay together. However, the
CCG needs to act fairly to balance the resources spent on an eligible individual with
those available to fund services to other persons.

The CCG has resolved that, in an exceptional case and in an attempt to balance these
different interests it will be prepared to support a clinically sustainable package of care
which keeps a person in their own home provided the anticipated cost to the CCG is
ordinarily no more than 10% higher than the anticipated cost of a care package delivered
in an alternative appropriate location such as a care home. The CCG will consider the
cost comparison on the basis of the genuine costs of alternative models. A comparison
with the cost of supporting a person in a care home should be based on actual costs that
would be incurred in supporting a person with the specific needs in the case and not on
an assumed standard care cost.

In situations where there is a home care package (with family support) and the family are
unable to provide the agreed support, in those circumstances NHS North Yorkshire CCG
would need to reassess the appropriateness of a home package.
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10.1

Exceptional Circumstances

NHS North Yorkshire CCG recognise that exceptional circumstances may require
exceptional consideration but will retain its obligation to make best use of NHS resources
to meet the needs of the whole population served. Where the package of care is defined
as exceeding the normal level of expenditure or includes exceptional features then the
case may be referred to a Clinical Commissioning Group Exceptional Circumstances
Consideration Panel to consider the suggested package and any exceptional
circumstances that are pertinent to the individual.

Exceptionality will be determined on a case-by-case basis and will require agreement by
personnel at Director level or as determined by the Commissioner’s Standing Rules and
Financial Instruction.

Each assessment will consider the appropriateness of a home-based package of care,
taking into account the range of factors in sections 5.0 and 7.2 above.

The authorisation for the commissioning and funding of packages of care at home lies
with NHS North Yorkshire CCG. There will be a process for the authorisation of eligibility
and the authorisation of care packages and placements.

Once a package of care at home has been agreed by NHS North Yorkshire CCG the
eligible individual may be given a notional weekly personal health budget (PHB), which is
the cost of the care package. Eligible individuals and their families will be able to have
some flexibility in the delivery of the care (for example, times) as long as the eligible
individual's assessed care needs are being met. If the weekly cost of the care increases,
apart from a single period of up to two weeks to cover either an acute episode or for end
of life care to prevent a hospital admission, the care package will be reviewed, and other
options (for example a nursing home placement) will be explored following consideration
of the issues outlined in section 6.0.

NHS rules allow NHS Commissioners to offer eligible individuals the opportunity to have
their own PHB in certain situations. Eligible individuals and those supporting them, will
know exactly how much funding is available for their care and they will be able to agree
with the CCG the best way to spend it to meet their assessed needs and to achieve
agreed outcomes.

Review

The CCG will periodically review an eligible individual’s needs within the context of CHC
in line with the National Framework. This should be an initial three-month review,
followed by annual reviews (or following a change in circumstances) to ensure that the
package of care still meets that eligible individual’s needs at that time. The three-month
and annual review will be undertaken by the CCG whether an eligible individual is
receiving care at home or in a care home.
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10.2 Eligible individuals and their families need to be aware that there may be times where it
will no longer be appropriate to commission or provide care at home. For example,
deterioration in the person’s condition may result in the need for clinical oversight and 24-
hour monitoring.

10.3 Inline with the CCG’s duties to commission appropriate health services to meet an
eligible individual’'s assessed needs, the CCG will commission packages of care at home
when the factors outlined in section 7.2 and underpinned by those principles outlined in
section 5.0 render it appropriate.

10.4 By reason of such reviews it will sometimes be apparent that an eligible individual’s
needs have changed and consequently it will be necessary to undergo a review of the
appropriateness of any package of care at an eligible individual’s home in line with the
decision making process as outlined at sections 5.8 and 7.2.

10.5 Any package of care provided in an eligible individual’s home must therefore remain
appropriate in line with that decision-making process for it to be continued following the
CHC review. Should it be considered inappropriate, the CCG will not continue to fund any
such package and will revise its offer accordingly, with reference to section 7.0 above.

10.6 If a home care package is not considered appropriate, on review, the offer of residential
care as an alternative, in accordance with this policy will be a discharge of the CCG’s
duty to make a reasonable offer, and, if not accepted, the package can be withdrawn.

If an eligible individual is found to be not eligible for NHS Continuing Healthcare following a
review and a residential placement is being funded by NHS North Yorkshire CCG, then the
CCG will only fund the Funded Nursing Care Contribution to the care placement (if the
individual is assessed as eligible for FNC), rather than fully fund the placement. The individual
will be responsible for costs after 5 days following DST.

11.0 Rightto Refuse

11.1 An eligible individual is not obliged to accept the NHS North Yorkshire CCG offer of care.
Where an eligible individual chooses not to accept a package, the CCG will take
reasonable steps inform the individual that:

e the CCG is not required to make further offers to the individual or offer to fund care in
a location of the individual’s choice

e the Local Authority may not assume responsibility to provide care to the individual.
11.2 The CCG will have discharged its duty to eligible individuals by making an offer of a

suitable CHC care package whether or not individuals choose to accept the offer.

11.3 For example, the CCG may discharge its duty by offering to commission a package of
services for an eligible individual in one or more appropriate care settings, irrespective of
whether this is the individual’s preferred location.
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If the CCG’s offers of appropriate care packages are refused by the eligible individual or
someone with legal authority to act on behalf of the individual, the CCG may have
recourse to local Safeguarding Policies and Procedures and the Mental Capacity Act
2005, as appropriate.

Where an eligible individual exercise their right to refuse, the CCG will ask the individual
or their representative(s) to sign a written statement confirming that they are choosing not
to accept the offer of care provision.

Where an eligible individual refuses such care, they are entitled to re-engage with the
CCG at any time, and, if they do so, the CCG will reconsider what offer should be made
to that individual.

How Personal Health Budgets work

A personal health budget (PHB) is an amount of money to support a person's identified
health and wellbeing needs planned and agreed between the person and the NHS North
Yorkshire CCG team. In accordance with the National Health Service (Direct Payments)
Regulations 2013, the vision for PHBs is to enable people with long term conditions and
disabilities to have greater choice, flexibility and control over the health care and support
they receive. The Direct Payment Regulations and the CCG’s PHB Policy should be
referred to for more information and for a more detailed explanation of the various types
of PHB available and the terms applicable to the use, management and oversight of
PHB's.

The budget set for an eligible individual will depend on their clinical need and may be
available for both care within an eligible individual’s home and where care is provided
within a residential setting. A PHB may only be spent on the services agreed between the
eligible individual and their Care Co-ordinator in the care and support plan that will
enable the eligible individual to meet their agreed health and wellbeing outcomes. For
further information please see the CCG’s PHB Policy.

Where a PHB is being agreed with an eligible individual, a support plan will be put into
place which will include:

e issues of importance to the eligible individual

e changes to be achieved

e support to be provided to the eligible individual and how this will be managed

e how the budget will be used

¢ how the eligible individual will remain in control

e how the eligible individual will make it all happen

e agreement by Individual to share information such as bank accounts and invoices for
spend against the PHB

e agreement by individual to be subject to an audit of accounts pertaining to the PHB
by the CCG.
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Fast Track

The eligibility criteria for NHS CHC for Fast Track applications are defined within the
National Framework for NHS Continuing Healthcare and NHS-Funded Nursing Care.
Care provision for individuals assessed on the Fast Track will be subject to the same
principles as set out in the relevant sections in this policy dependant on needs.

In urgent situations however, where services may need to be commissioned very quickly
there may not be time to apply choice as described above, however the NHS CCG team
will take reasonable steps to work in partnership with the eligible individual and their
family / representative in all cases.

Since Fast Tracked individuals are deemed to be near End of Life, the CCG will support
the principle of individuals having the right to choose the setting for their end of life care,
so long as the care meets the needs of the individual and is equitable.

Following a review, if the individual is deemed no longer eligible for NHS CHC the offer of
care may be amended and / or referred to the Local Authority in line with this Policy.

If following a review, the CHC Fast track is no longer applicable, the CCG will undertake
a multidisciplinary team meeting and complete a Decision Support Tool to determine
whether the eligible individual remains eligible for NHS Continuing Healthcare.

Capacity

NHS North Yorkshire CCG will always consult directly with an eligible individual with
regard to choice of care. In accordance with the Mental Capacity Act 2005, it will assume
that the eligible individual retains the necessary capacity to make these decisions unless
demonstrated otherwise via a formal capacity assessment.

If a formal capacity assessment is identified as being required it is the responsibility of
the CCG to ensure that this is undertaken.

If an eligible individual lacks the capacity to make a decision about choice of care setting,
NHS North Yorkshire CCG will follow the processes set out in the Mental Capacity Act
2005 to commission the most clinically and cost effective, safe care available based on
an assessment of the person's best interests, having regard to the factors set out in
sections 5.0 and 7.0 above, having regard to the Act and associated Code of Practice.

In considering the appropriate care setting and in order to make a reasonable offer of
care for an eligible individual, NHS North Yorkshire CCG will consider issues that may
arise in relation to:

e Any valid and applicable Lasting Power of Attorney that may have been made by
the eligible individual

e Any valid and applicable Advance Decision (also known as a “living will” or
“Advance Directive”) that may have been made by the eligible individual..
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e Any Advance statement of wishes previously prepared by the eligible
individual.

In the absence of any court appointed deputy or LPA, NHS North Yorkshire CCG will
make all decisions in the eligible individual’'s best interests in accordance with the Mental
Capacity Act 2005 and the associated Code of Practice.

Review of NHS Funded Continuing Healthcare eligibility and care provision

The National Framework states that all eligible individuals should be reviewed no later
than three months following the initial assessment and then annually as a minimum
requirement to ensure that the package of care is still meeting the eligible individual's
needs.

On review, the eligible individual's condition may have improved or stabilised to such an
extent that they no longer meet the criteria for NHS Continuing Healthcare.
Consequently, the patient may become the responsibility of the Local Authority (LA) who
will assess their needs against the Care Act eligibility criteria. This means the individual
may be charged for their care.

Where the individual remains eligible for NHS Continuing Healthcare, the review may
result in either an increase or decrease in care based on the assessed need of the
eligible individual at that time. Where care is provided at home the factors in section 7.2
will again be considered and an alternative care option may be agreed if this is
appropriate.

To meet its duty to commission health services to appropriately and safely meet an
eligible individual’s needs, the CCG must be afforded access to complete its review of an
eligible individual’s CHC when that package is provided in an eligible individual’'s home.
In circumstances where access is not facilitated and the CCG cannot satisfy itself as to
the safety, appropriateness or cost efficiency of the current package of care, this will
leave no option other than to revise the offer of care to be provided in a location that
would facilitate the proper review of an eligible individual’s needs which can then, in turn,
potentially prompt an assessment process of where those needs ought to be met (in line
with sections 5.0 and 7.2 above.

Right of Appeal

If the individual wishes to challenge the package of care provided / offered by NHS North
Yorkshire CCG, an appeal request against the CCGs decision needs to be made within
14 days where the eligible individual / representative will have the opportunity to submit
additional information, that will be considered by the CCG risk panel.
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17.0 Policy Review

17.1 This policy will be reviewed no later than 4 years after it has been approved or at any
point within this time to reflect changes of NHS North Yorkshire CCG circumstances /
arrangements or changes in legislation / guidance.

18.0 Mutual Respect

18.1 The harassment and / or discrimination (indirect or direct) of NHS or care staff will not be
accepted in line with the NHS Zero Tolerance campaign.

https://www.gov.uk/government/news/stronger-protection-from-violence-for-nhs-
staff#.~:text=The%20new%2C%20zero%2Dtolerance%20approach, The%20strateqy%2
Oincludes%3A&text=prompt%20mental%20health%20support%20for%20staff%20who%
20have%20been%20victims%200f%20violence

19.0 Definitions

‘Continuing Care’ - refers to care provided over an extended period of time to a person
aged 18 or over, to meet physical and/or mental health needs which have arisen as a
result of disability, accident or illness.

‘NHS Continuing Healthcare (or “CHC”)’ - refers to a package of continuing care that
is commissioned (arranged and funded) by or on behalf of the NHS in accordance with
Regulation 20 of The National Health Service Commissioning Board and Clinical
Commissioning Groups (Responsibilities and Standing Rules) Regulations 2012 (as
amended).

‘The National Framework’ — refers to The National Framework for NHS Continuing
Healthcare and NHS funded Nursing Care (published by the Department of Health 2009)
which provides the context for the commissioning of NHS Continuing Healthcare,
providing clarity and consistency of decision making in regard to eligibility and setting out
the systems and processes to be used by the NHS.

‘Eligible Individual’ - shall within this Policy refer to an eligible individual who has been
assessed by the commissioner under The National Framework to qualify to have their
assessed health and social care needs met and fully funded by the NHS.

‘Funded Nursing Care’ (or “FNC”) - NHS-funded nursing care (FNC) is when the NHS
pays for the nursing care component of nursing home fees. The NHS pays a flat rate
directly to the care home towards the cost of this nursing care.

‘Clinical Commissioning Groups’ (CCGs) - Clinical Commissioning Groups (CCGSs)
were created following the Health and Social Care Act in 2012 and replaced Primary
Care Trusts on 1 April 2013. They are clinically led statutory NHS bodies responsible for
the planning and commissioning of health care services for their local area.
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20.0

21.0

Guidance

The National Framework for NHS Continuing Healthcare and NHS-funded Nursing

Care — October 2018 (revised)

Glossary

Term

CHC

CcQcC

D2A

Domiciliary care
DST

Fast Track pathway
Joint package/s of care
LA

LPA

NY CCG

NYCC

PHB

Preferred provider list

Risk panel

The NHS Continuing Healthcare (Responsibilities) Directions 2012
Human Rights Act 1998

Who Pays? Establishing the Responsible Commissioner (revised 2020)
e Care Act 2014
Statutory guidance to support Local Authorities to implement the Care Act 2014

The Care and Support and After Care (Choice of Accommodation) Regulations 2014

Description

Continuing Healthcare

Care Quality Commission

Discharge to Assess

care at home

Decision Support Tool

for patients near end of life

provided jointly by North Yorkshire CCG and the Local Authority
Local Authority

Lasting Power of Attorney

North Yorkshire Clinical Commissioning Group
North Yorkshire County Council

Personal Health Budget

Care homes listed by the CCG as providing good quality, value for
money services

Panel of experts to assess appropriate care setting
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